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The second half of the nineteenth century was a period
when the Ottoman government's centralization efforts
gained momentum. In Southern Palestine, this entailed
a struggle for central government to gain the upper
hand over the Bedouin tribes. In the 1860's, the
Ottoman government was still using military power to
end the internal strife between the Bedouin tribes.
However, from the 1890's on, the government began to
use sophisticated means and tactics in order to secure
control and encourage the migration of the Bedouin
element in the empire. The creation of a new town,
namely Beersheba, the changing apparatus of
administration, the construction of public buildings in
the dessert, all meant that the government attempted to
penetrate the nomad's way of life (see, Yasmin Avci,
The Application of Tanzima in the Dessert: the
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Bedouins and the Creation of a New Town in Southern
Palestine (1860-1914), in MIDDLE EASTERN STUDIES,
Vol. 45, No. 6, 969, p. 969 (2009))
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The Ottoman period reveals a very robust policy on
the part of the Ottoman government to gain firm
control over the Negev and its nomadic population.
Through registration of land, granting land to local
sheikhs inside the municipality, establishing a trading
center and market place and establishing a permanent
military presence and settled villages on the periphery,
the Negev was changed dramatically. In addition the
seceds for Bedouin sedenterization were sown. (see,
Ruth Kark and Seth J. Frantzman, The Negev: Land,
Settlement, The Bedouin and Ottoman and British
Policy 1871-1948, in BRITISH JOURNAL OF MIDDLE
EASTERN STUDIES, Vol. 39(1), 53, p. 58 (2012)
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The High Commissioner may by order establish such
separate Courts for the district of Beersheba and for
such other tribal areas as he may think fit. Such courts
may apply tribal custom, so far as it is not repugnant

to natural justice or morality.
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No guarantee of title or of the wvalidity of the
transaction is implied by the consent of the
Administration and the registration of the deed. A
person acquiring land under this Ordinance will be
subject to any registration which may hereafter be
introduced by the Government of Palestine ...
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One of the problems of land administration in
Palestine lies in the indefinite rights of the Beduin
population. [...] The majority of these bduin wander
over the country in the Beersheba area and the region
south and south east of it, but they are found in
considerable numbers in the Jordan valley and in
smaller numbers in the four other plains. Their rights
have never been determined. They claim rights of
cultivation and grazing of an indefinite character and
over indefinite areas. Mr. Shell recorded that they
have established a traditional right to graze their cattle
on the fellah's land after the harvest. In region which
they regard as their own, they divide the country
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among their various tribes, and in the tract recognized
as the sphere of the tribe, the Sheikhs or the tribal
Elders divide the individual plots among the families
of the tribe. The position is unsatisfactory. If, for
instance, artesian water were discovered in the
Beersheba area, there is little doubt that claims would
immediately be urged, by the tribes of the Beersheba
tract, to the land commanded by that water. The
Beduin are an attractive and picturesque element in the
life of the country, but they are an anachronism
wherever close development is possible and desired.
At the same time their existence cannot be overlooked.
In any solution of the Palestine problem, they are an
element which must be recognized. Also in any plans
of development it will be necessary carefully to
consider, and scrupulously to record and deal with
their rights (see, Report on Immigration, Land
Settlement and Development, by Sir John Hope-
Simpson, C.I.LE., p. 73 (1930) in LAND LEGISLATION
IN MANDATE PALESTINE, Vol. 7, No. 3, 27, p. 101 (M.
bunton Ed., 2009) (170900 N"1T :1271%) ana» ,IX7 71V
INYT NIINY 52 ADDID IIXW NIIDIDY VTINT NYWNAN

3 'mya,%XRAND° 517D YW).
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Land in the Ottoman Empire is divided into classes as

follows:

(I) 'Mulk" land, that is land possessed in full
ownership;

(II) "Mirie" land;

(III) "Mevqufe" land;

(IV) "Metrouke" land;

(V) "Mevat" land.

(see, Richard Clifford Tute, THE OTTOMAN LAND
LAWS, p. 1 (1927) (D™IRN'MUN MUPIRN PN :1977))
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State land, the legal ownership of which is vested in
the Treasury, comprises arable fields, meadows,
summer and winter pasturing grounds, woodland and
the like, the enjoyment of which is granted by
government. Possession of such land was formerly
acquired of sale or being left vacant, by permission of
or grant by feudatories (sipahis) of "timars" and
"ziamets" as lords of the soil, and later trough the
"multezims" and "muhassils". This system was
abolished and possession of this kind of immovable
property will henceforward be acquired by leave of
and grant by the agent of the Government appointed
for the purpose. Those who acquire possession will
receive a title-deed bearing the Imperial Cypher. The
sum paid in advance (muajele) for the right of
possession which is paid to the proper Official for the
account of the State, is call the Tapu fee ( 1N ,VI°V
7 "y ,07IRN'TNUN MDPIRN)
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It is clear that grazing and wood cutting are rights
which are recognized by the law, but I do not think
that their exercise gives any right to the land itself. As
to camping, whether or not the pitching of tents on the
same spot for many years would give rise to
prescriptive rights it is not necessary to determine, as
in this case the Settlement Officer found that the tents
were pitched in the most convenient and accessible
places according to the seasons and occupations
followed at time. I do not think that by moving tents
hither and thither over a tract of land the owners of the
tents can establish prescriptive title to the land.
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Dead land (mevat) is land which is occupied by no
one, and has not been left for the use of the public. It
is such as lies at such a distance from a village or
town from which a loud human voice cannot make
itself heard at the nearest point where there are
inhabited places, that is a mile and a half, or about
half an hour's distance from such ( TTUPIRIN P11 ,0°0

15 7y ,0"IXRN'TIDI)

007 ]”3375 Y2127 §°090 *IRD'MIVT MYPIpn pm’r 103 7°¥01

The expression dead land (mevat) means vacant
(khali) land, such as mountains, rocky places, stony
fields, pernallik and grazing ground which is not in
possession of anyone by title deed nor assigned ab
antiquo to the use of inhabitants or a town or village,
and lies at such a distance from towns and villages
from which a human voice cannot be heard at the
nearest inhabited place. Anyone who is in need of
such land can with the leave of the Official plough it
up gratuitously and cultivate it on the condition that
the legal ownership (raqabe) shall belong to the
Treasury The provisions of the law relating to other
cultivated land shall be applicable to this kind of land
also. Provided that if any one after getting leave to
cultivate such land, and having had it granted to him
leaves it as it is for three consecutive years without
valid excuse, it shall be given to another. But if
anyone has broken up and cultivated land of this kind
without leave, there shall be exacted from him
payment or the tapou value of the piece of land which
he has cultivated and it shall be granted to him by the
issue of a title deed (97 'n¥2,0W)
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The Land Code (vide Art. 31) did not contemplate the
extension of the inhabited sites which were in
existence when it was passed. It was not therefore
foreseen that the extension of those sites would create
difficulties. Their rapid growth in recent years brings
them continually nearer to the former Mewat area,
and, under the definition we are discussing, must
result, in a progressive curtailment of that area. The
process, at the same time, brings into existence an
indeterminate class or land, which was formerly
Mewat. On this area which is neither Mewat, Mirie,
nor assigned pasture, squatters are likely to settle,
against whom the present law gives the State no
rights, other than those conferred by a strict
enforcement of the prohibition of building contained
in Art. 31. Such land cannot regarded (under Art. 105)
as unassigned pasture, because, ex hypothsi, it lies
outside the boundaries of any town or village ( ,01°D
16 Ay ,0IXRN'MDUI MVPIRN 21N)

$72,7°071 RI7 Jwnnd

The Code does not contemplate any great extension or
the village sites which existed when it was framed
(Vide art. 31). Of late years the sites of many towns
and villages have, however, been greatly extended,
and new inhabited-sites have been formed. This means
that the limits or the Mewat have retreated with the
advance or habitation. The process results in the
creation of intermediate land which cannot be brought
under any or the classes dealt with by the Code. As the
rakaba of such land has never been transfered it
apparently remains with the State. It might however be
held that, under the conditions referred to, the
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boundaries of towns or villages adjoining the Mewat
must be held to enlarge with the area reachable by the
human voice. Whatever view is taken the result is that
the mewat lands, of the State are being steadily
reduced by the subtraction or areas which, are often of
great and increasing value. Legislation is clearly
required to deal with the situation (98 ‘ny2,0W)
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Land left for the use of public (metrouke) is of two
kinds: -
(I) That which is left for the general use of the public,

like a public highway for example;
(IT) That which is assigned for the inhabitants

generally of a village or town, or of several villages or
towns grouped together, as for example pastures
(meras) (14 Ny ,0MIRN'TNUN MDPIPN P20 ,01°0)
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It may be presumed that the persons chiefly interested
in the provisions of this article are members of the
Beduin tribes, who wander in search of pasture and
water, and do a little sporadic cultivation when the
rainfall permits (96 ‘Y2 ,0W)
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These summer and winter pastures cannot be bought
and sold, nor can exclusive possession of them be
given to anyone by title deed ... ( TIUPIPN 210,00
95 'y ,0"IXRN'TIUI)
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The Beersheba sub-district has been inhabited from
time immemorial by the Bedouin tribes of Palestine
who cultivated what areas they were able to depending
on the amount of rainfall in a given year. Furthermore,
it should not be forgotten that Arab practices have
been to rotate cultivation, that is, land cultivated one
year are left fallow for one or two subsequent years
because of lack of fertilizer and sufficient rainfall
(35 'nya,0w)
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It is perfectly true as the Settlement Officer states,
that an equitable right cannot be established in
contradiction to the clearly expressed provisions of
substantive law, or, in other words, that Equity cannot
create a right that the Law prohibits
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